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No. 20,800 


Mary Dona 
Appellant 
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Pennsylvania General Insurance Company 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENTS 
The jurisdiction of the Court below was founded upon 
the "Declaratory Judgement Act,” 26 U.S.C.A. 2201 and upon Rule 
57 of the Federal Rules of Civil Procedure. 
The jurisdiction of this Court is invoked pursuant to 
the same statute, and pursuant to the Act of October 31, 1951, 
amending the Judicial Code 65 Stat. 725, 28 U.S.C.A. 1291, the 
Federal Rules of Civil Procedure, Rule 73, and the District of 


Columbia Code (1961 Bd., as amended) Title 11, Section 101. 


This Court, in case number 19,834, entered an Opinion* 


dated November 22, 1966, in which it remanded for further pro- 
ceedings before the United States District Court for the District 
of Columbia a suit for declaratory relief filed by the insurance 


company in the lower Court (Civil Action No. 3411-61). 


1. Opinion, J.'A. "A", Pennsylvania Generel Insurance Company vs- 
James, et al; (C. C. A. D. C., 1066), not revorted. 
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Any reference to the Joint Appendix in this Court's case number 
18,537 will be designated "J. A. (No. 18,537)" or in the case of | 
case number 19,83+ will be designated "J. A. (No. 19,834)," while! 


references to the Joint Appendix filed herewith will be simply 


(J. Ae on). 


Pursuant to the mandate of this Court dated November 22, 


| 
1966, the case was remanded so that "a district Judge may hold the 


kind of hearing and determination contemplated by that opinion.” 


Thereafter, hearing was held in the lower Court on the fourth day 


of January, 1967, and that Court entered its "Findings of Fact” and 


/2 
"Conelusions of Law" and Order on the eighth day of Jamary, 1967. 


STATEMENT OF THE CASE 


After considering the appeal in this case, this Court | 
| 


entered its mandate on November 22, 1966. In its opinion ((J. A.--) 
unreported, Case No. 19,834) this Court stated: | 


We are not called upon to consider whether we would | 
agree with the legal principles stated by the district 
judge. It is manifest that they are different from | 
the law of the case as set forth in the opinion of this 
court on the first appeal and that the case mist be re- 
manded in order that, if appellee continues to oppose | 
the jury demand, a district judge may hold the kind of 
hearing and determinations contemplated by that opinion. 


Pursuant to this mandate, a hearing was held on Jamery 4, 
1967. The court entered its order Jamary 8, 1967 in which it 
found: 


2. "Findings of Fact,” "Conclusions of Law," J. A. "B". 
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Plaintif? aid not have en adequate remedy at law. 
At the time this suit was filed, it was believed that 
the negligence action would not be reached for a year. 
The delay incident thereto would prejudice the defense 
of fraud in an action at lew on the contract as a re- 
sult of the following special circumstances: 


(a) Important documentary evidence in the form of 
Agent Sapourn's file containing the August lapse notice 
had been misplaced and was not available at the time of 
filing suit. 


(>) \Defendant Reeves had reported thet his check 
stubs had been lost. 


(c) ‘There was a danger that essential witnesses 
might disappear. 
'(i) The witnesses in the instant case, Dorothy 
M. Venell and Richard Freudig, had left plaintiff's 
employ prior to the declaratory judgment trial. 


(iL) Two additional witnesses were not within 
the control of the plaintiff insurance company. 


Plaintiff could have orought a similar action in 
equity, but elected to file suit under the Declaratory 
Judgement Act. 
From these facts, the court concluded: "That the de- 
fendants were not entitled to a jury trial .. .." 
After considering the initial appeal of this case, this 
Court entered its mandate ((J. A---) Civil Action No. 3411-61, en- 


tered July 16, 1965) directing the trial Court to conduct "Purthor 


proceedings consistent with the Opinion of this Court." 
In its Opinion ((J. A.--), 349 Fed 228 dated June 30, 1955, 


Case No. 18,537) this Court stated: 


Although the foregoing factors suggest that the Con- 
pany's legal remedy was adequate and consequently that 
Appellants demand for a jury trial should have been 
honored, the parties have never had an opportunity to 
address themselves to the adequacy of appellee's legal 


athe 


remedy, since the trial judge denied a jury trial 
without inguiring into that issue. We think that 
such an opportunity should be afforded now. Factors 
not presently appearing in the record may exist 
which demonstrate that delay in adjudicating the 
fraud issue likely would have prejudiced appellee's 
case seriously. Accordingly, we remand with direc- 
tions to hold a hearing to determine whether the 
appellee's legal remedy was adequate at the time 
this suit was filed, with the contingency of a new 
trial before a jury to abide the result. 


According to the mandate, a hearing was held in the 


trial Court on September 23, 1965. No witnesses were heard by 
i 

the Court, which declined a proffer by the appellee here. 
On the morning of the hearing, counsel for appellee | 

| 


filed his affidavit and delivered a copy thereof to counsel for | 


This Affidavit of counsel for appellee states in es- 


| 
appellants. 
| 


sense that counsel gave appellee his opinion that the action for 


declaratory relief should be filed. 
The Affidavit states: 


A. "I was of the opinion that there was no legal 
remedy at law open to the insurance company. The 
insurance company had not sustained 2a loss at that 
tine. 


I realized that the insurance company had not sus- 
tained a loss at that time. I realized that the in- 
surance company would have to sit back and wait until 
the personal injury action had been resolved one way 
or another. I also realized that the insurance com- 
pany was subject to garnishment once the plaintiff 
recovered a judgement or that the insurance company 
would be subject to a suit from its own insured if 
he paid the judgment and sought indemnification fron 
the insurance company." 


B. "I also realized that the witnesses were subject 
to the infirmities of this world and that they would 
move about this country, lose their health or life, 
and be difficult if not impossible to find at the time! 
of trial, and I realized thet it was indispensable 
that I have these witnesses from the insurance company 
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in Philadelphia and at least two witnesses in the 
District of Columbia. In preparing for trial (emp. 
supp.) I learned that one witness in the Philadelphia 
effice of the insurance company, Mrs. Dorothy M. Venell, 
the most important witness in Philadelphia, had left 
the employment of the company and it was necessary to 
have someone appeal to her patriotic sense of duty to 
come to Washington and testify in this case.” 


C. "During the course of preparing for trial (emp. 
supp.) in this case, it became apparent that Mr. Sapourn 
no longer had his file that contained some valuable 
papers in it with respect to the notice of premium due 
and lapse notices sent to Mr. Reeves. Mr. Sapourn 
claimed that he gave the file to Mr. Fruedig, an in- 
surance company adjuster. At the time of trial, Mr. 
Fruedig was no longer employed by the insurance com- 
pany but was working locally and was amenable to service 
of process and did appear in Court. . om 


D. "A discovery type of deposition was taken of 
the bank officer of the American Security and Trust 
Company, and he produced photostats of certain checks 
held in the bank company's records. The bank officer 
was specifically asked to retain the checks and bank 
statements as exhibits in this lawsuit and he promised 
to do so. However, at trial he could not produce any 
of the checks or bank statements. Fortunately, in the 
discovery type deposition taken, photostats of the checks 
were made by the reporter. These were used in lieu of 
the originals, and in lieu of the bank's records which 
are sysvematically destroyed." 


B. "These facts (emp. supp.) paint up quite clearly 
that the longer this type of a lawsuit is allowed to 
stand around, the less evidence you may expect at trial. 
I think this is generally the experience of most lawyers 
in this type of lawsuit. . ..” 


The balance of Mr. Clarke's testimony is also devoted to 
his opinions, conclusions or conjecture. 

Based ‘solely on this affidavit, the Court, over the op- 
position of appellants (J. A.--, Opposition to Proposed Findings 
of Fact and Conclusions of Law Proposed by Plaintiff," filed 
October 5, 1965), the Court below, on October 7, 1965, entered 


an order from which en appeal was taken. 


62 
The Court, as set forth in that Order found as follows: | 
1. That the cause of action filed herein was a suit 
in equity and sought equitable relief. Although:the | 
suit was filed under the Declaratory Judgment Act, the 
plaintiff could have brought similar action in equity. | 


2. Delay in presenting the defense fraud would be 
prejudicial to plaintiff. 


° 3. The plaintiff insurance company did not have an 
adequate remedy at law at the time the suit was filed. 


And, the Court, in that Order, concluded: 


"That the defendants were not entitled to a jury trial. 


"ORDERED that the judgment entered for the Plaintiff by 
Judge Tamm on the Sth day of January, 1964, be, and it hereby is, 
reinstated." 
STATUTES AND RULES INVOLVED 
The Declaratory Judgment Act, 28 U.S.C.A. 2001. 
Creation of Remedy 


In a case of actual controversy within its jurisdicti 
except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate pleading, 
may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or 
not further relief is or could be sought. Any such dec- 
laration shall have the force and effect of a final jud 
ment or decree and shall be reviewable as such. As 
amended May 24, 1949, c. 139, 6 111, 63 Stat. 105. 


DECLARATORY JUDGMENTS 


Federal Rules of Civil Procedure, Rule 57. 


The procedure for obtaining a declaratory judgment 
pursuant to Title 28 U.S.C., § 2201, shall be in ac- 
cordance with these rules, and the right to trial by | 
jury may be demanded under the circumstances and in | 
the manner provided in Rules 38 and 39. The existence | 
of another adequate remedy does not preclude a judg- | 
ment for declaratory relief in cases where it is ap- 
propriate. The Court may order a speedy hearing of an 
action for a declaratory judgment and may advance it on 
the calendar. As amended December 29, 1948, effective | 
October 20, 1949. 
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STATEMENT OF POINTS 

1. There was no evidence adduced at the hearing on 
remand to support a finding that appellee did not have an adequate 
legal remedy at the time the suit for declaratory judgment was 
filed. 

©. There is no evidence to support the Court's "Findings 
of Fact" included in the Order from which this appeal is taken. 

3. There are no facts upon which the "Conclusions of 
Law” in the order appealed can be based. 

4. The Order appealed dated Januery 13, 1967 is not 
supported by evidence and is contrary +o law- In accordance with 


the Opinions of ‘this Court, one entered upon the initial appeal 


herein on June 30, 1955, and one entered on November 22, 1066 in 


No. 19,304, this case should be remanded for a trial before a jury. 


SUMMARY OF ARGUMENT 
The special circumstances prevailing at the time suit 
for declaratory judgment was filed that would have seriously prej- 
udiced appellee's case, as found by the Court below on remand, had 
all been considered and disapproved at prior hearings or were not 


of such nature as to seriously prejudice appellee's case. 


ARGUMENT 
The opinion of this Court in its first review of this 
case (J. A. "C", James, et al vs. Pennsylvania General Insurance Co.) 
was entered after a studied analysis of controlling cases and the 


evidence before the trial court. 


| 

| 

| 

| 
-8- | 

When the Onna, initiated this suit, the loss under 

the policy had not been established, but an action was 
then pending in which the loss was subsequently estab- 
lished. The adequacy of the Company's legal remedy de- 
pends upon the nature of its proof of fraud. For ex-; 
ample, it has been held that an insurer in these circum- 
stances covld maintain an equitable action for recision 
where its claim of fraud rested on the testimony of wit- 
nesses not generally available to it and who might have 
disappeared before a legal action on the policy could 
would be instituted. Massachusetts Bonding & Ins. Co. 
v. Anderegg, supra. Here, however, the alleged fraud lis 
in large part based on documentary eCCOr such as the |in- 
sured's premium check. The Company's employees would | 
seem to be generally available to it to show that the check | 
date induced them to delete the "lapsed" notation on the 
policy. Moreover, the Company could preserve the testi- 
mony of its employees by deposition pursuant to Rule 27, 
Fed.R.Civ.P. Finally, this suit was instituted when it 
was known that the pending lawsuit to establish a loss 


would likely come to trial in about a year. 


Ar+hough the foregoing factors suggest that the Con 
pany's legal remedy was adequate, and consequently that 
appellants’ demand for a jury trial should have been Hon- 
ored, the parties have never had an opportunity to ad- 
dress themselves to the adequacy of appellee's legal rem- 
edy, since the trial judge denied a jury trial without in- 
quiring into that issue. We think that such an oppor- 
tunity should be afforded now. Factors not presently 
appearing in the record may exist which demonstrate that 
‘delay in adjudicating the freud issue likely would have 
prejudiced appellee's case seriously. 


It is respectfully submitted that the trial court at the 


remand hearing lacked the studied analysis given the evidence by this 


The trial court, from which this appeal is taken, fount 


in its Findings of Fact (J. A. "B") that: 


zi 

| 
court in its first review of this case. 

| 


a. Important documentary evidence in the form of Agent 
Sapourn's file containing the August lapse notice had been 
misplaced and was not available at the time of filing a 


b- Defendant Reeves had reported that his check penne i bad 
been lost. 
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ec. There was a danger that essential witnesses might 
disappear. 


(4) Two witnesses in the instant case, Dorothy M. 
Venell and Richard Fruedig, had left plaintiff's employ 
prior to the declaratory judgment trial. 


(ii) Two additional witnesses were not within the 
control of the plaintiff insurance company. 


As to Finding C (i) and (ii), this is not such evidence 
that was not in the record on appeal before that demonstrated that 
delay in adjudicating the fraud issue likely would have prejudiced 


appellee's case seriously. This evidence was disposed of by this 


Court's opinion in Appeal No. 18537 (J. A. "o") quoted above. At 


the remand hearing, counsel for appellee testified on these matters 


at Tr. 33 (J. A. "D"): 

MR. NOBLES: Now, do you have any information or testi- 
mony, Mr. Clarke, which would tend to persuade us that 
the witnesses available in December of 1963 would not 
have been available 2 year later? 

MR. CLARKE: No, I have no idea about that, except that 
I know every year that a suit lays around it is harder to 
find witnesses. 

YR. NOBLE: Isn't this true in every case that is filed? 

MR. CLARKE: Yes, sir, it is true. 


MR. NOBLE: That's the reason we take depositions, is 
it not? 


. CLARKS: Yes, in some cases. 


MR. NOBLE: So actually this case was not unusual in 
that respect? 


MR. CLARKE: No, and I anticipated that the declaratory 
judgment action would be tried at least a year or more 
before the personal injury action. 


As to Finding B, the testimony at the remand hearing is 


(Tr. 25 J. A. "D"): 


| 
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MR. CLARKE: . . . But after we got the deposition from 
Mr. Reeves that he kept the checkbook in the back of his 
car--I think he said that he had lost it or it had beer 
stolen--then we subpoenaed the American Security & Trust 
Company records in and got all of his statements for three 
or four months--they were not admitted in trial--and w¢ 
got all of the checks, five or six checks either side of 
this Check No. 2013 - « «- 


This Court remanded on first appeal "yith directions to 


hold a hearing to determine whether appellee's legal remedy was 


adequate at the time this suit was filed (emp. supp.) - - - (J. As 
"o"), It is obvious that the loss of defendant Reeves' check stubs 


was not known at the time suit for declaratory judgment was filed, 


It is equally obvious that tne insurance company protected itselt| 
by subpoening his bank records. This, then, cannot be such a special 
circumstance as this Court envisioned when this case was first Penmnted: 
As to Finding A, counsel for appellee testified at the 

remand hearing (Tr. 30, 31, 38, and 39, J. A. "D"): 
MR. NOBLE: Mr. Clarke, with respect to that file do 


you recall a motion to produce that file was made twic 
during the course of the declaratory judgment suit? 


YR. CLARKE: We had lost that file and Mr. Sapourn said 
he gave it to Mr. Freudig and Mr. Freudig said he never took 
it out of Mr. Sapourn's office, and there was some moving 
of offices involved and that file was lost and I was very 
sorry I didn't have it. 
MR. NOBLE: And do you recall that during the course of 
the trial the reason the motions to produce were initiated 
by the defendants was because they too felt that the files 
contained information that would have aided their position? 


You don't recall that? 
WR. CLARKE: I-know the file was lost. I don't kmow 
why you made the motion. 


MR. NOBLE: In other words, the loss of the file may 
have been as prejudicial to one side as the other? | 


WR. CLARKE: Well, I understand the file has been found 
and Mr. Zoch is familiar with the contents and it bears 
out entirely the story of tne lapsed notices, from what he 
tells me. 


oT 
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MR. NOBLE: Do you agree the case, that this alone 
might be sufficient reason to re-try the case? 


MR. CLARKS: No, I think it would help us. I don't 
think it would help you a pit. If I had that file 
before that trial I would have felt a lot vetter. 


MR. NOBLE: Will you make the file available to us at 
this point for examination? 


MR. CLARKS: I would rather wait and see the outcome 
of the proceeding. 


of 


. . « LT discussed this with my home office 


the declaratory judgment. 

of the motion filed, and Mr. Clarke sent it to me. a 
forwarded it to then for their review. They made some 
corrections. We forwarded it back and forth until it 
went to Mr. Clarke. 


MR. 'GALIBER: Did anything further ensue so far as you 
were concerned until the matter was about to be reached 
for trial, outside of receiving the pre-trial statement 
and being kept advised oy Mr. Clarke of the progress of 
the declaratory judgment action? 


MR. ZOCH: Well, I know at one time we wanted to get 
the agent's file, Mr. Sapourn. Ee said he had given it 
to Mr. Freudig who was at that time no longer employed 
by the Generel Accident. I had d@iscussed this with Mr. 
Freudis and he did not remember picking up the file from 
Mr. Sapourn, denied it. We did not have a record of it 
and I know if I had received it I would have forwardec it 
to Mr. Clarke, keeping a copy in my file, which I did not 
do. 


Thus, there is no testimony at any of the three hearings 


that Agent Sapourn's file was not available at the time the declaratory 


judgment action was filed. On remand of the first appeal this Court 
set out the law of this case as "whether appellee's legal remedy was 
adequate at the time this suit was filea"(emp. supp-) . - - (J. A. “C™). 
It is submitted that the time element is still controlling and disposes 


of Finding A concerning the loss of Agent Sapourn's file. 
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Appellant submits that this Court clearly stated in its 


initial Opinion (supra.) that the suit filed for declaratory elief 
was in essence a suit based upon fraud in the procurement of the 


insurance policy and that such actions, at common law "could be | 
| 


maintained in equity only if the matters giving rise to the right | 


of recission could not be adequately presented in defending against 


| 
t i 


a@ legal action on the contract - + «+ 
"Por example, if delay in presenting the defense of : 
fraud could ve prejudicial . - .” (J. A. "C" supra). | 
It is respectfully submitted that this Court again ren 
manded this case on November 22, 1966 to determine whether any special 
circumstances, prevailing at the time the suit for declaratory juae- 
ment was filed, were here present. Properly construed, it is submitted, 
the mandate required the trial court to order a trial by jury unless a 
showing of such special circumstances were made at the remand hearing. 


This Court, quoting from 3 Pomeroy, "Equity Jurisprudan ce", 
Section 9lka at 590-592 (1941), stated: | 


The rule is generally adopted that a suit will not be 
sustained to cancel an executory, non-negotiable, personal 
contract, for example, a policy of insurance, when the| 
fraud might be set up as a defense to an action on the 
contract, and there are no special circumstances which 
would prevent the defense from being available, adequate 
and complete . . . On the other hand, jurisdiction has 
been exercised to cancel instruments . . - where delay, 
and other circumstances mignt ultimately hinder a defense 
in an action at law. For instance, a right to maintain a 
suit in equity often arises from the fact that a defense 
at law is an action on an insurance policy may be lost to 
an insurer because of uncertainty as to the time when 
loss may occur, the danger that witnesses may disappear, 
or because the policy may become incontestable after a 
limited period unless such a suit is begun by the insurer. 
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It is here significant, however, that even the "special 
circumstances" which referred to by Pomeroy, and, indeed by this 
Court in its Opinion (J. A. "C") would not make equitable relief 
available to one seeking relief on a contract of insurance allegedly 
procured by fraud, if, as here, an insurance claim had already arisen 
and a “suit on the policy pending or threatened,” (J. A. "co", page 5)- 

Thence, it would appear, that even if, arguendo, the 
testimony taken January 4, 1967 (J. A. "pD") should here be construed 
to form a factual basis for a claimed prejudice such as might enable 
the Court to construe the declaratory relief sought below equitable 
‘because of delay involved in presenting fraud as a defense to an 
action on the insurance policy, nevertheless, since the injury suit 
was filed by the appellant Dona before the suit for relief was filed, 
the prejudice required to lend the colour of equity to the suit was 


not available. (J. A. "C", pages 2, 4 and 5); Enelow v New York Lite 


Insurance Company, 293 U- S. 379 (1935) sDiGiovani _v Camien Fire Ins. 


Assn. ,296 U. S. 6% (1935). 
This Court said, on the first appeal of this case (J. A. "C", 


page 5): 


The adequacy of the Company's legal remedy depends upon 
the nature of its proof of fraud. For example, it has 
been held that an insurer in these circumstances could 
maintain equitable action for recession where its claim 
of fraud rested upon the testimony of witnesses not gen- 
erally available to it and who might have disappeared 
before a legal action on the policy. could be, instituted. 
Massachusetts Bonding and Insurance Co. v Anderegg, supra. 
Here, however, the alleged fraud is in large part based 
on documentary proof, such as the insured's premium check. 
The Company's employees would seem to be generally avail- 
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able to it to show that the check date induced them to! 
delete the "lapsed" notation on the policy. Moreover, 
the Company could preserve the testimony of its em- 
ployees by deposition pursuant to Rule 27, Federal Rules 
of Civil Procedure. Finally, this suit was instituted) 
when it was known that the pending lawsuit to establish 
@ loss would likely come to trial in about a year. | 


As a matter of record, the suit for declaratory relief - 


came to trial on December 4, 1963 (J. A., Case No. 18,537, Page 2) 
or only ten months before the personal injury suit began on October To 
1964 (Civil Action No. 3174-60, United States District Court for the 


District of Columbia). : | 
| 
In all events, it is clear that this Court required a | 


showing of some special circumstance, existing at the time the declar- 


atory judgment suit was filed, to be made at a hearing pursuant to 


4ts mandate on the initial appeal of this case. There was no such 
showing. Assuming, again arguendo, that the Court required nothing 
more than the testimony at the remand hearing on January 4, 1967; 
nevertheless the alleged “facts” adduced from this testimony re 
already been disapproved by this Court in its Opinion as non 
("Opinton” quoted above, page 5). There is no showing that witnesses 
called to testify at the trial of the declaratory action would not 


have been available ten months later or at a time subsequent to the 
trial of the injury action when action on the judgment might have 
been instituted against appellee insurer. In fact, the testimony 
indicates they are all available today (J. A. "D"). 
This Court remanded because "Although the foregoing factors, 
(Opinion, pages 5 and 6, Case No. 18,537) suggest that the Company *s 
remedy was adequate, and consequently that appellants’ demand for a 
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jury trial should have been honored, the parties have never had 


an opportunity to address themselves to the adequacy of appellee's 


legal remedy . .|- Facts not presently appearing in the record may 


exist which demonstrate that delay in adjudicating the fraud issue 
likely would have prejudiced appellee's case seriously." (emp. supp-) 


No such facts were adduced although the hearing was 
provided to afford appellee that opportunity. The "facts" adduced at 
remand had already been disposed of by this Court (Opinion, supra) es 
insufficient to justify denial of a jury trial to appellants. This 


case should now be remanded by this Court for a jury trial. 


CONCLUSION 
Wherefore, appellants pray that the Court remand the case 


to the trial court for re-trial before a jury. 


Respectfully submitted, 


OB THE Bon 


Andrew McR. Barnes 
Attorneys for Appellant Dona 
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JOINT APPENDIX 
(Filed January 4, 1967) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PENNSYLVANIA GENERAL 
INSURANCE CO. , 


Civil Action No. 3411-61 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This case was remanded by the United States Court of 

Appeals for the District of Columbia Circuit (Opinion No. 19643, 
dated November 22, 1966) for further hearing to determine whether 
Plaintiff's legal remedy was adequate at the time suit was filed, 
i.e., whether delay in adjudicating the fraud issue in an action 
at law would be prejudicial. Hearing was held on January 4, 1967 
and, after taking testimony and hearing arguments by counsel, the 
Court makes the following 


FINDINGS OF FACT 


1. Plaintiff did not have an adequate remedy at law. 
At the time this suit was filed it was believed that the negligence 
action would not be reached for a year. The delay incident thereto 
would prejudice the defense of fraud in an action at law on the con- 


tract as a result of the following special circumstances: 


-Q- 

Important documentary evidence in the form of 

Sapourn's file containing the August lapse notice 

had been misplaced and was not available at the 

time of filing suit. 

Defendant Reeves had reported that his check 

stubs had been lost. 

There was a danger that essential witnesses might 

disappear. 

(4) Two witnesses in the instant case, Dorothy: M. 
Venell and Richard Fruedig, had left Plaintiff's) 
employ prior to the declaratory judgment trial. 


(44) Two additional witnesses were not within the 


control of the plaintiff insurance company. 
2. Plaintiff could have brought a similar action in 


equity, but elected to file suit under the Declaratory Judgment Act. 


CONCLUSIONS OF LAW 


That the defendants were not entitled to a jury trial, 
and it is by the Court this 13th day of January, 1967 
ORDERED that the judgment entered for the plaintiff by 


this Court on the Sth day of January, 196% be and hereby is reinstated. 


[s/ Jvage Smith | 


(Certificate of Service) 
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(Filea January 25, 1967) 
NOTICE OF_APFEAL 


Notice is hereby given this 23rd day of January, 1967, 
that Defendant, Mary Dona, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of January, 1967 in favor .” 
of Plaintiff, Pennsylvania General Insurance Co. against said 


Defendant, Mary Dona, and Defendants, Reeves and James. 


[s/ Noble & Barnes 
ttorneys for 


Defendant, Mary Dona 


(Certificate of Service) 
_TRANSCRIPL OF PROCEEDINGS 


TN 


Washington, D. C. 
Jamary 4, 1967 


WILLIAM H. CLARKE 
called as a witness by the plaintiff, being first duly sworn, was 
examined and testified as follows: 
MR. NOBLE: If Your Honor please, the plaintiffs object 
to the testimony of Mr. Clarke. We object to Mr. Clarke testifying 


at this time. Mr. Clarke's testimony was in the record before the 


case last went to the Court of Appeals in the form of an affidavit 


which was considered by Judge Holtzoff in his Findings of Fact and 
Conclusions of Law entered at the hearing. We would object to Mr. 


= Clarke expanding on what was said in the affidavit at that time and 


he 
naturally contradicting what was said at that time, and we submit 
therefore that anything that Mr. Clarke my have to say today has’ 
already been said in the form of an affidavit and considered by 
Judge Holtzoff and findings thereon which were insufficient ace 
cording to the Court of Appeals in its second opinion. 

THE COURT: The objection is overruled. 

MR. GALIHER: May it please the Court, in the interest 
of saving the Court's time, in view of the fact that Mr. Clarke, 
in September of 1965, did give a sworn statement, in view of the 
further fact that be has given a very full opening statement here, 
we would now like to tender as a part of his testimony, and as a 


matter of fact most of his testimony, the matters contained in the 


affidavit, subject to one thing which now needs correction in the 


light of changes, plus the opening statement that he has previously 


delivered to the Court. If that is satisfactory to the Court ve 
will not have to go over the same ground again and we will simply : 
go into additional mtters that are not included in either the | 
affidavit or opening statement. 

THE COURT: Is there any objection? 

MR. NOBLE: If Your Honor please, I would object only 
to the inclusion of the opening statement. I think that the bulk 
of the opening statement was irrelevant and immaterial to the tesae 


here today. 


THE COURT: But you have no objection to the affidavit? | 


MR. NOBLE: No. 
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THE COURT: Of course you will be entitled to cross- 
examine on the basis of that affidavit. 

MR. NOBLE: Except on the basis of the prior affidavit, 
I mean objection, I object to the testimony and I am not waiving 
that objection by merely objecting to a portion of this. 

THE COURT: We are referring to the affidavit of Mr. 
Clarke sworn to on’ September 224, 1965, and filed September 234, 
1965, and that will be considered part of the record in this case. 

MR. NOBLE: No objection to that, Your Honor. 

DIRECT EXAMINATION 

BY MR. GALIBER: 

Q. Your name is William H. Clarke? 

A. Yes, sir. 

Q. You are an attorney licensed to practice your pro- 
fession in the District of Columbia and have been for how many 
years, Mr. Clarke? 


A. Eighteen or nineteen years. 


Q. And your office and association and as partner of 


the firm of Galiher, Stewart & Clarke is located at 1215 19th Street? 

A. Yes, sir. 

Q. Northwest. Now, Mr. Clarke, you have heard ny state- 
ment to Judge Smith that in one respect the affidavit which you gave 
in September of 1965 now needs to be changed. Would you advise the 
Court and counsel in that respect, if you please? 

A. Yes, sir. At the time that the affidavit was given 


it was correct. Since then, however, I have learned, although I 


Soe | 
haven't seen it, that Mr. Sapourn, the Insurance Agent, in cleaning | 
out his office, found the file pertaining to Mr. Reeves and since 
then turned that file over to Mr. Zoch of the Pennsylvania General _ 
Insurance Company. 

Q. Now, Mr. Clarke, without -- 

THE COURT: How do you spell that, Mr. Galiher. 

MR. GALIBER: S-A-P-O-U-R-N. 

THE COURT: And the other, Mr. Zoch? 

MR. GALIHER: Z-0-C-H. 

BY MR. GALIHER: 

Q. Now, Mr. Clarke, without traveling over the same 
facts set forth in your affidavit, will you advise the Court as 
to additional facts which you have bearing on the issue upon which ! 
the Court of Appeals has remanded this case for this present hearing? 

A. At the time that the file came to the office it vas | 
assigned to me, and we sent a Reservation of Rights letter out, and 
we tried -- and when I say “we” I had the Insurance Company try to 
develop the file to show exactly what had happened. ‘The agent had 
‘given statements to the effect that the policy was lapsed and was | 
not in effect. He also gave statements that appeared in the file | 
to the effect that this man Reeves had called up and begged for | 
mercy and begged him to reinstate the policy. The home office rec- 
ords would indicate that the policy had lapsed and had been rein- : 
stated, and it took additional investigation to show that a check | 
was received some time in the latter part of August and through | 


the personnel of the Insurance Company was deposited, and the policy 


was reinstated, or the lapsed notice was scratched off the policy 


because the check was dated July the 16th, 1960. At this time 
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there was no record kept of in-coming checks. They did not keep. 
the envelope that the check came in, so we could not tell when 
the check got to the Insurance Company. 

Yow by this time ve knew that the accident had oc- 
curred. on August the 18th. So we were faced with one story given 
us by Mr. Reeves that he had mailed the check into the Insurance 
Company on July the 16th, which was before the accident and within 
a grace period that the Insurance Company voluntarily gave hin, 
and we were faced on the other hand by an agent who said that the 
policy had lapsed and that he had copies of the notice, and we were 
in a dilemma. The Company itself didn't have copies of these rec- 
ords, because of an IBM type of operation, they printed them up and 


mailed them out. ‘And we had sent the notice out that we were de- 


fending the personal jury suit, and we were taking some time to look . 2. 


this material up to see which way we were going, and eventually we 
had to either defend the personal injury suit or declare that we had 
no coverage and then file a suit to have it determined whether or not 
we had coverage, and although it was in this dilemm that we aid not 
bave all the proof that we needed, we did withdraw from the suit and 
we aia file a declaratory judgment action with the distinct under- 
standing that that could probably be determined before the personal 
injury action and that it would inure to everyone's benefit, because 
the Insurance Company would know whether they had to defend the suit, 
which sounded like it was one of liability, and the parties certainly 
would know whether they had to spend money preparing the personal in- 


jury suit for trial. And that was the dillemma that we were faced with. 


= i 

We did try to reconcile the dilemm somewhat by calling 

in Mr. Reeves and Miss James and seeing if we could get some sort, 
of agreement from them, and also from plaintiff's counsel to hold | 
the personal injury suit in abeyance while we went forward to have 


the rights of the parties determined, and the defendants themselves 


were in agreement on this, and I thought it was a good thing, but! 


other menders of the firm did not think it was a good thing because 
we would be defending an action on the one hand and asking for a 


declaration of rights on the other. We decided we had to cut bait 


or fish. We couldn't do both at the same time. So we withdrew 


| 
from the personal injury action and filed the declaratory judg- 


ment action, and only after we filed the declaratory judgment action 
could we then proceed on a discovery type of operation to find out 
what happened, and it was after that that we called in Reeves andi 
put him under oath, although we had statements from him, and asked 
him these questions and asked him to bring his checkbook, and it 


was then and only then that it became apparent that he wasn't going 


to produce that checkbook, if he had it, because he was contending 
that he had lost it, that he kept it in the back of his car. Now, 
Your Honor, we figured that if we had his checkbook we could lock) 
at the stubs of that checkbook and see just about when this check 
was written because all these checks were numbered. TI think they 
were up to about two thousand. Check No. 2,013 is the one that he 
issued to us dated July 16th, '63, and we figured if we could see 
three or four checks either side of that number we could determine 


when he wrote that check. | 
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THE COURT: Judge Tamm made a finding as to that in 
the memorandum opinion. 

MR. CLARKE: Yes, he did. But after we got the dep- 
osition from Mr. Reeves that he kept the checkbook in the back 
of bis car -- I think he said that he had lost it or it:had been 
stolen -- then we subpoenaed the American Security & Trust Com- 
pany records in and got all of his statements for three or four 
months -- they were not admitted in trial -- and we got all of 
the checks, five or six checks either side of this Check No. 2013 
and those checks either side of that just showed they were all 
written around the latter part of August, 1963, and that was the 
key to the whole case in fraud. Up until that time we aidn't 
have that key in our hands because we couldn't prove when the 
check was written or when the check was mailed, and that was the 
only thing we had. 

Now, as the case developed, and as we went to trial 


with this particular key in our pocket, when we came up to trial 


we subpoenaed the ‘bank people down there, the same man that had 


testified at the deposition, and in the meantime they destroyed 
their files, systematic destruction of files. And fortunately 

when we took his deposition we had the reporter make photostatic 
copies and clip them into the deposition, in everybody's deposi- 
tion, because the bank, when they came to our deposition, they 

made photostatic copies from microfilm that they had. They couldn't 
even find the microfilm at trial. 


MR. NOBLE: May it please the Court, because we are 


-10- 

not before a jury and because in deference to my colleague, Mr. 
Clarke, he being an attorney whom I have known over a period of 
years, I have not objected. I would Tike: now to object to all 
his testimony to this point on the basis of the fact that the 
testimony is irrelevant and iumaterial to the issues remanded 
by the Court of Appeals to this Court. He is in a sense asking 
Your Honor to retry the personal injury action. The only issue 
before the Court is whether or not there were any special cir- 
cumstances existing at the time that the declaratory judgment 
suit was filed, such as the absolute unavailability of witnesses 
dn the future. That was the only possibility recited by the 
Court of Appeals in its opinion. I submit that the Court could 
readily be or possibly -- I don't mean readily at all -- be de- 
ludea into the belief that the issues in the case bave not been 
heard as recited by Mr. Clarke. All of this has been considered. 
We are here today only to find out something that we haven't 
heard before. He basn't given it to us. 

MR. GALIBER: Your Honor, I think Mr. Clarke's testi- 
mony touches on the crucial question as to whether there has been | 
prejudice as a result of the delay that would have been brought 


about if this Company had to wait until after adjudication of the | 


District Court action and perhaps a possible appeal to the Court 


of Appeals. 
THE COURT: You may proceed. I would suggest you do 


it with questions rather than a narrative by the witness. 
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MR. GALIHER: I think I am about through, Your Honor. 
I apologize but I thought that would be the most satisfactory -- 

THE COURT: What is the present posture of the per- 
sonal injury suit? 

MR. GALIHER: There was a judgement returned which 
has been unpaid. 

BY MR. GALTHER: 

Q. Do you have any additional facts, Mr. Clarke? 

A. Only the fact that when we went to trial on the 
declaratory judgment action that the employes in the Insurance 
Company were clerical in nature, the ones who opened the mail 
at that time, the ones who approved the scratching out of the 
word “lapsed” on the face of the policy, and at that time we 
found out that one of the clerical help had left the empLoynent. 


of the Insurance Company and was living in New Jersey, and we had . 


to appeal to her sense of justice to get her here. She was the 


lady that testified that she opened the mail every day and it 
came in so many times a day, and usually she finished processing 
all the checks in that one day, but occasionally she put some 
in her desk and they were kept overnight and she would get to 
them the next morning, and that proof being that any check that 
was, say, cashed on the 3lst of August it mst have gotten in 
that Insurance Company on the 3lst or no earlier than the 30th, 
Decause she didn't keep them overnight but every now and then. 
Q. You have testified that she was no longer working 


for the company and that does appear in your affidavit -- 


A. Yes, sir. 

Q. You have, however, out of the fact that she was 
living in the State of New Jersey and was not in this area? 

A. Yes. 


Q. Were there any additional employes that you learned 


who had left the company who were not with the company at the time — 


the declaratory judgment action was tried? 

A. Yes, sir. 

/Q. Or since that time up to the present time. 

A. Dick Freudig had left the company. He was the ad- 
justor on this case, and a very good one, and he had gone with 
Hartford Insurance Company. 

Q. That is F-R-E-U-D-I-G- -- Richard Freudig? 

A. Yes, sir. 

Q. What part, if any, did he play in the handling of 
this case? 

A. Well, he is the one that went out and took the 
statements from Reeves and James as to how the accident happened 
initially, and then he went to verify coverage of this case with 
the agent, Sapourn, and that's when we ran into this situation 
that the policy bad been cancelled. Then he went back and took 
statements from Reeves, and when Sapourn testified he indicated 
that he had given this file, with the lapsed notices in it, to 
Mr. Freudig, and at the last mimite we bad to get Mr. Freudig 
down here to say that be had not taken the file from Mr. Sapourn. | 


He had left it with him but he had seen it. 
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Q. He is now with Hartford Accident Indemity Company? 


A. Yes, he lives in Maryland and we had to subpoena him. 

Q. Do you have any other facts? 

A. No, sir. 

MR. GALIHER: Thank you, sir. 

THE COURT: His name does not appear in the affidavit. 
Yes, it does -- F-R-E-U-D-I-G? 

MR. GALIHER: Yes,sir. 

MR. CLARKE: Your Honor, I would like to add we have 
found that file very recently, that one that was missing. 

CROSS EXAMINATION 

BY MR. NOBLE: 

Q. Mr. Clarke, with respect to that file do you recall 
a motion to produce that file was made twice during the course of 
the declaratory judgment suit? 

A. We had lost that file and Mr. Sapourn said he gave 
it to Mr. Freudig and Mr. Freudig said he never took it out of Mr. 
Sapourn's office, and there was some moving of offices involved and 
that file was lost and I was very sorry I didn't have it. 

Q. And do you recall that during the course of the trial 
the reason the motions to produce were initiated by the defendants 
was because they too felt that the files contained information that 
would have aided their position? 

You don't recall that? 

A. I know the file was lost. I don't know why you 


made the motion. 
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Q. In other’ words, the loss of the file my have been 


as prejudicial to one side as the other? 

A. Well, I understand the file has been found and Mr. 
Zoch is familiar with the contents and it bears out entirely the 
story of the lapsed notices, from what he tells me. 

Q. Do you agree the case, that this alone might be 
sufficient reason to re-try the case? 

A. No, I think it would help us. I don't think it 
would help you a bit. if I had that file before that trial I 
would have felt a lot better. 

Q. Will you make the file available to us at this 
point. for examination? - 

A. I would rather wait and see the outcome of the pro- | 
ceeding. 

A. Now, Mr. Clarke, when was the declaratory judgment 
suit filed? 

A. I think it was October 1961 or mid-October. 

Q. Now, what did you then know at that time about the | 
availability of witnesses that was unusual in your experience as 
a trial lawyer filing suits? 

A. I knew that I had three witnesses in Philadelphia. 
One of them was a supervisor and two of them were clerical help 
in an insurance company, and I know that insurance company per- 
sonnel of a clerical nature turn over very fast. 


Q. Now this case was tried in 1963 in December, am I 
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You are referring now to the personal 


No, the declaratory judgment suit, Your 


MR. CLARKE: May I look that up? 

BY MR. CLARKE: 

Q. You can verify my information, if you care to. 

It was tried December 4th, 1963. 

A. LIaccept that. It wasn't that I doubted your 
word; it is just that you asked me. 

Q. Now, all of the witnesses appeared and testified _ 
at that time, did they not? 

A. Yes, sir. 

Q. And including some who bad left the company? 

A. Yes. It wasn't until the night before that we mew 
that we'd be able to ask that witness to come here. 

MR. NOBLE: And may the record show that as I believe 
it always does -- it already does -- but for Your Honor's judg- 
ment, that the personal injury suit was tried within less than a 
year, ten months, of the declaratory judgment suit. 

BY MR. NOBLE: 

Q. Now, do you have any information or testimony, Mr. 
Clarke, which would tend to persuade us that the witnesses available 
in December of 1963 would not have been available a year later? 

A. No, I have no idea about that, except that I know 


every year that a suit lays around it is harder to find witnesses. 
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Isn't this true in every case that 1# filed? 
Yes, sir, it is true. 
That's the reason we take depositions, is it not? 


Yes, in some cases. 


So actually this case was not unusual in that respect? 
No, and I anticipated that the declaratory judgment 
action would be tried at least a year or more before the personal : 
injury action. | 
MR. NOBLE: No further questions, Your Honor. 
THE COURT: Anything further? 
MR. GALIHER: No further questions. 
THE COURT: You may step down. 
(The witness left the stand.) 
34 Whereupon, 
JOHN J. ZOCH, JR. 
called as a witness by the plaintiff, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GALIHER: 
Q. Your name is John J. Zoch -- 2-0-C-H? 
A. Junior. 
Q. Junior. Mr. Zoch, you are the Superintendent of 


Claims for the General Accident? 
A. Yes,sir. | 

| 

Q. Will you give the full name of that company, pleace? 


} 
i 
i 
| 
| 
i 
| 
| 
| 
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A. It isithe General Accident Group. It is composed 
of the General Accident, Fire & Life Assurance Corporation, Limited, 
the Potomac Insurance Company, the Pennsylvania General Insurance 
Company and the Camden Fire Insurance Association. 

Q. How long have you been in your present capacity as 
Superintendent of Claims? 

A. In Washington approximately eight years. 

Q. And you were then here in that capacity at a time 
when the automobile ‘accident which became the subject of this suit 
occurred? 

Yes, sir. 

And your company did issue a liability insurance 
of the defendants in this action? 

An automobile policy; yes, sir. 

And that was Mr. Reeves, was it not? 

Yes, sir. , 


Now will you tell us, please, what contact, if any, 


with this claim from its inception? 


MR. NOBLE: If Your Honor please, I object. Mr. Zoch's 
testimony, responsive to this question, is replete in the records 
of the declaratory judgment suit. It bore on the actual issues 
in that suit. I don't see that a response to that question is in 
any manner relevant to the issue here today. 

THE COURT: The objection is overruled. You may pro- 


ceed. Tam not familiar with what transpired at the other suit. 
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MR. GALIHER: I understand he never did testify pre- 
viously, Your Honor, in the declaratory judgment action. 


THE COURT: In any event I never heard the testimony | 


before this hearing. 
THE WITNESS: I did testify in the previous case. 
BY MR. GALTHER: 
Q. Did you? Would you please then answer the question? 
A. Yes. I received a letter regarding the accident. | 
This letter was from an attorney. This was ny first knowledge of | 
the accident. | 


THE COURT: What was the date of that, if you can re- . 
THE WITNESS: I don't recall specifically. .It was 
MR. NOBLE: If Your Honor please, it was my partner, 


Does that refresh your recollection? 
THE WITNESS: Yes, it does. 

BY MR. GALIHER: 

Q. September, the year of the accident? 
A. Yes, sir. 

Q. Which had taken place in August? 

A. August, approximately a month after the date of the 


accident. 


Yes, sir. 
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Q. At that time we did not know who the agent was, and 
it indicated the Pennsylvania General was the carrier. Since we 
aid not have copies of coverage in our office I wired our home 
office for coverage. 

Q. That would be in Philadelphia? 

A. In'Philadelphia. We received a reply from them which 
indicated the policy number, policy period, limits, and the agent's 
name. At that time I called the agent because of the long delay in 
reporting it. I wanted to see whether the agent had knowledge of 
the claim and could give us any facts that would assist us in the 


investigation. When I discussed it with the agent I was advised 


that the policy was lapsed. His records indicated to him that the 


policy was lapsed and he knew of the accident but did not report it 
to us because he told me that there was no coverage in force covering 
the date of the accident since he had a copy of the lapsed notice, 
and he had received a call from the insured reporting the accident, 
asking the agent if he could do anything. The agent said, "Not I 
think he called the agent on a Sunday night at bis home. The agent 
said, "Call me Monday, tell me, and I'1i look at the policy, but I 
am certain it has lapsed,” and that is why he never reported the 
accident to me. ‘Our home office did in fact say -- I called them 
back -- and they informed me that the policy had in fact been lapsed 
but they had reinstated the policy some two weeks prior because of a 
check coming in.’ I then ordered an investigation by our home office 
department to determine when this check came in and also to inves- 


tigate the facts of the accident. 
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About the same time, after receiving some of the inves- 
tigation, I discussed with Mr. Clarke to get his advice and opinion 
on how we should proceed in the matter. Some month or tvo after ! 
the original report of accident suit was filed against our insured 
we had received copies of the suit papers. We had them delivered ! 
to Mr. Clarke's office and we discussed the mtter further. | 
Mr. Clarke had directed some of the.investigation at 
this point after filing an answer. He then advised me that in 
his opinion we should move for a declaratory judgment. I dis- 
cussed this with my home office and they said on the advice of | 
counsel to proceed with the declaratory judgment. They wanted 
to see a copy of the motion filed, and Mr. Clarke sent it to me. 
I forwarded it to them for their review. They made some corrections. 


We forwarded it back and forth until it went to Mr. Clarke. He 


advised, and I concurred with his advice on the declaratory judg- 


ment, because it has been our policy -- we had a real question” 


whether we had a policy in force or not. If we had coverage in 


force we then should have been in a position to evaluate the clain, 
try to settle it. It appeared to be a case of liability from the, 
investigation. It was a question of what the injuries were, what 
the damages were, and what price we'd put on the case to try to | 
G@ispose of it before it went to litigation. | 
Q. Did anything further enme so far as you were con- | 
cerned until the matter was about to be reached for trial, outside 
of receiving the pre-trial statement and being kept advised by Mr. 


Clarke of the progress of the declaratory judgment action? 


~21- 

A. Well, I know at one time we wanted to get the agent's 
file, Mr. Sapourn. He said he had given it to Mr. Freudig who was 
at that time no longer employed by the General Accident. I had dis- 
cussed this with Mr. Freudig and he did not remember picking up the 
file from Mr. Sapourn, denied it. We aia not have a record of it and 
I knew if I had received it I would have forwarded it to Mr. Clarke, 
keeping a copy in uy file, which I did not do. 

Q. Was'Mr. Freudig at that time with your company? 

A. Wo, he was no longer employed by the company. 

Q. What connection had Mr. Frevdig bad with the inves- 
tigation of this claim efter the letter had been received from Mr. 
Doyle? 

A. Mr.! Freudig bandled all the investigation, taking 
signed statements from the named insured, our operator, or agent, 
when we developed this question of coverage and did the complete 


investigation. 


Q. How long prior to the trial of the declaratory judg- 


ment action did Mr. Freudig leave your employ? 
A. Approximately a month or a month and a half. 
THE COURT: One month before? 


THE WITNESS: Before the declaratory judgment matter was 


BY MR. GALIHER: 
Q. Ana has Mr. Freudig been in your employ at any time 
from that time until this? 


A. Wo he has not. 
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Q. Mr. Clarke bas testified that he presently works 
for Hartford Accident Indemity? 

A. Yes, sir. 

Q. Now, would you tell us, if you please, the practice | 
of your company with respect to the requirement concerning the 
maintenance of reserves of claims or possible claims? 

A. Well, I can give it to you on a local level. 

MR. NOBLE: Objection, Your Honor. This was one of 
the prime issues in the evidence at the trial for the declaratory 


judgment. If we are going to -- and I am quite willing to -- I 


don't think it is relevant and material here today. 


THE COURT: Well, I am concerned with how the case woul 
have been prejudiced by failing to adjudicate this issue of fraud 
in advance. I think this is one of the issues that is material. 
The objection is overruled. 

{HE WITNESS: In a case of this nature we establish a 
monetary reserve. I then report my evaluation on the initial reserve 
to our home office supervisor, who, in conjunction, since this mon- 
etary amount was over my authority, he would have also reviewed the 
file. He then determines what amount of money of the company's funds 
he is going to set up as a reserve against this file. This reserve is 
held open as long as the file is open until we close the file with 
payment, or when if by judgment. | 

BY MR. GALIHER: | 
Q. And do you recall if there was any change in reserye 


on this case? 
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A. Not offhand, no I do not, sir. 

Q. Did there come a time when you learned, prior to 
the trial of the declaratory judgment action, that one of the 
personnel who would be needed as a witness at the trial of this 
case was no longer available? 

Yes, I do. . 
So far as being in the employ of the company? 
Yes, I do. 


And who was that, Mr. Zoch? 


Was that Mrs. Dorothy M. Venell? V-E-N-E-L-L? 


A. Yes. 

Q. What connection ha 

THE COURT: How do you spell that last name? 

MR. GALIHER: V-E-N-E-L-L. 

BY MR. GALIBER: 

Q. Now, what connection had she had with the case? 

A. She was one of tbe clerks in the home office and 
at this time the principal clerk who opened the mail, sorted the 
checks and seeing that the check was deposited promptly and the 
file marked that ‘payment was made and received in the home office. 
She was the one that could testify about this check particularly 
because she did recall it, did recall going up to ask her supervisor 
about what she should do with this check. She just noticed the check 
there although it had a July date on it, and this was in August. 


Q. When did you learn that she had left the company? 
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A. Shortly prior to the declaratory judgment trial. I 
know that up until the night prior to the trial we were not sure we 
were going to have her available. | 

Q. Where was she living at that time? | 

A. She was living in New Jersey, southern New Jersey. : 

Q. Were there any other factors that you learned in ' 
connection with this case which you have not commented upon? 

MR. NOBLE: I object, Your Honor. 

THES COURT: Objection sustained. 

BY MR. GALIHER: | 

Q. Now what was the status of the personal injury action 
at the time the declaratory judgment action was filed? | 


MR. NOBLE: If Your Honor please, the record ought to speak 
| 


THE COURT: He may answer. 

MR. GALIHER: Well, you will stipulate then that the 
personal injury action had not been tried at the time the declaratory 
judgment action was filed? 

THE COURT: According to the opinions of the Court of | 
Appeals it was about a year from trial. 

MR. GALIHER: Yes, sir. 


Will you stipulate to that as a fact? 


MR. NOBLE: That it had not been tried? Yes. 


| 
MR. GALIHER: We have no other questions of this witness, 


Your Honor. 
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CROSS EXAMINATION 

BY MR. WOBLE: 

Q. Mr. Zoch, you were present and testifying during 
the suit on declaratory judgment? 

A. Yes, I was. 

Q. And Mrs. Venell was present and testified at that 
suit, was she not? 

A. Yes, she was. 

Q. And you knew that she was living in New Jersey even 
though she had left the company? 

A. Yes. 

Q. Ana you could have taken her deposition at any time 
between the time the suit was filed and the time of the trial, 
could you not? 

A. I imagine our attorney could have done this, yes. 

Q. But you knew she was available in New Jersey? 

A. Welhad lost track of her for some short period. 

Q. Asa matter of fact, she is still living in New Jersey, 
isn't she? 


A. Yes, she is. 


Q. Ana if we were to try the declaratory judgment to- 


morrow we could bring her down here, as we did just ten months before 
the personal injury suit, couldn't we? 

A. Well, we could ask her to come. 

Q. And if she refused we could take her deposition, 
could we not? 


A. Yes, surely. 
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Q. Now, Mr. Freudig -- is that his name? 

A. Yes, Freudig.- 

Q. (Continuing) -- left you after the declaratory 
judgment suit was tried? 

A. No, he left prior to it peing tried: 

Q. Right. Nevertheless, he appeared and testified at 
that trial, did he not? 


A. Yes, Mr. Clarke subpoenaed him. 


Q. Asa matter of fact, he is with Hartford near 


Washington and nearby Maryland, and if we were to try the declaratory 
judgment suit tomorrow, he would respond to a subpoena or to your | 


request, would he not? 


A. I would assume so. 


Q. In other words, he would appear even today some years 


later and testify, if called, would he not? 
A. If subpoenaed. . 
Q. And if he would not we could take his deposition, 
couldn't we? 
A. Yes, we could. 
Q. Now, you testified about the reserves that had seal 


set up on this claim at the trial of these proceedings, didn't you? 


A. No, I think I said we established reserves immediately 


upon receipt of the file. 
Q. And is it your recollection today that reserves wore 
actually set up on this claim in the home office in Podladelphia? 


A. Yes, I know they were. 
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Q. You recall that from the trial? 

A. From the file. Yes, I know this for a fact, yes. 

Q. And asa matter of fact, at the time that this 
claim was first called to your attention by my former partner, Mr. 
Moyle's letter, the practice you described here today was then 
the general practice of the company. You didn't contact the agent; 
you contacted the home office; isn't that correct? 

A. That's right. 

Q-. And the response that you received from the home 
office indicated coverage, didn't it? 

A. Yes, that's right. 

Q. And it wasn't until later when you contacted the 
agent for the purpose of securing any information he might have had 
that the question of non-coverage came up? 

A. That's correct. 

MR. NOBLE: No further questions, Your Honor. 


MR. GALIHER: Will you step down, Mr. Zoch. 


(The witness left the stand.) 


That is our case, may it please the Court. 


MR. NOBLE: It is our case. 
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COUNTERSTATEMENT OF CASE ! 
On December 4 and 5, 1963, an action for a Declaratory Judgment under 

| 28 U.S.C., Sec, 2201 and Rule 57 of the Federal Rules of Civil Procedure was 

' heard in the United States District Court. This suit was brought by appellee 
to establish that former appellant Reeves had mailed a falsely-dated check to 

| the appellee in an attempt to revive or reinstate an insurance policy after 

| the policy had lapsed due to non-payment of premiums and after an accident had 

| occurred which would lead to a claim under the policy. The United States 
District Court for the District of Columbia in Civil Action No. 3411-61 decreed 

| that the plaintiff (appellee herein) was entitled to a Declaratory Judgment 

| freeing the appellee from any liability under the lapsed policy and stating 

: that in fact no contract of insurance existed when the accident occurred. 
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The appellant in this case appealed the Judgment of the United 
States District Court on the grounds that although a full trial had been 
given on all issues presented, it was not a jury trial and a jury trial had 
been requested. 

Upon a hearing of this appeal this Court in No. 18,537, before 
Chief Judge Bazelon and Circuit Court Judges Washington and Danaher concluded 
(dissent by Judge Danaher) that an addtional hearing was necessary for the 
purpose of determining whether appellee had an adequate legal remedy at the 
time that the Declaratory Judgment action was filed, with the contingency of 
a new trial before!a jury to abide the result. On September 23, 1965, another 
hearing was held by the United States District Court and it was determined at 
that hearing that the appellee had no adequate remedy at law, In this hearing, 
additional facts were presented to the court by affidavit of appellee. 

Following this hearing, which concluded that the Declaratory Judgment 
suit as brought was proper and that appellee had no adequate remedy at law, 
the appellee herein appealed in No. 19,834. Upon this appeal this Court re- 
manded the case to the United States District Court for a further hearing t) 
determine whether plaintiff's legal remedy at law was adequate at the time that 
suit was filed. A hearing in the United States District Court was held on 
January 4, 1967, and after taking testimony and hearing arguments by counsel, 
the United States District Court determined that plaintiff (appellee herein) 


did not have an adequate remedy at law and that the defendants were not 


entitled to a jury trial in the Declaratory Judgment action. 
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Following the decision of three judges of the United States District 
Court on three separate occasions, one of which was a full trial, and all of 
which resulted in a jucgment for the appellee herein on the grounds that 
appellant Reeves had, in fact, committed fraud; the appellant now cones once 
again to this Court and demands that the case be remanded for a trial before 
a jury. | 

SUMMARY OF ARGUMENT 

1. The United States District Court was instructed to inquire 
whether the appellee had an adequate remedy at law at the time of filing the 
action for Declaratory Judgment based on fraud in obtaining insurance coverage. 

The United States District Court took testimony of witnesses and 
accepted affidavits and concluded that there was no adequate remedy at law 
available to appellee and that the Declaratory Judgment action in this 
instance was an equity action and was properly held. | 


2. The United States Court of Appeals will not set aside "Findings 


of Fact” unless tlearly erroneous." The findings of the United States ‘District 


Court are not erroneous but fully substantiate that the appellee did not have 


an adequate remedy at law when the suit for a Declaratory Judgment was heard 
and that the former appellant Reeves had committed fraud by pre-dating a check 
| 


after the policy lapsed and after an accident had occurred. 


Did the United States District for the District of Columbia Comply With the 
Mandate of the United States Court of Appeals for the District of Columbia 
Circuit? 


The mandate of this Court was initially set forth following the 
initial appeal on June 30, 1965: 


"Although the foregoing factors suggest that the 
Company*s legal remedy was adequate and consequently 
that appellant*s demand for a jury trial should have 
been honored, the parties have never had an oppor- 
tunity to laddress themselves to the adequacy of 
appellee*s legal remedy, since the trial judge denied 
a jury trial without inquiring into that issue. We 
think that such an opportunity should be afforded now. 
Factors not presently appearing in the record may 
exist which demonstrate that delay in adjudicating the 
fraud issue likely would have prejudiced appellee*s 
case seriously. Accordingly, we remand with directions 
to hold a hearing to determine whether the appellee*s 
legal remedy was adequate at the time this suit was 
filed, with the contingency of a new trial before a 
jury to abide the result.” 


The United States District Court held a hearing on September 23, 


the following facts were found: 


1. A key witness had left the Washington, D. C. area; 


2. Bank records had been destroyed and a bank officer*s testimony 
would be required; 

3. The personal injury suit might have resulted in a garnishment 
against the insurance company; 

4. The insurance company would be subject to suit by its own insured; 


5. Mr. Sapourn of the insurance company had misplaced his file; 
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6. The longer the parties waited for a trial, the less evidence 


would be available in this instance. 


This information was collected by affidavit and the United States 
| 
District Court declined to take testimony. The court found that a jury trial 
would not have been necessary in this equity suit and that the trial judge 


may exercise discretion in deciding whether a jury trial is required under 


Rule 39 of the Federal Rules of Civil Procedure. Upon appeal this Court 


stated in No. 19,834: 


"We are not called upon to consider whether we 
would agree with the legal principles stated by the 
district judge. It is manifest that they are dif- 
ferent from the law of the case as set forth in the 
opinion of this court on the first appeal and that 
the case must be remanded in order that, if appellee 
continues to oppose the jury demand, a district 
judge may hold the kind of hearing and determinations 
contemplated by that opinion.” 


Pursuant to this mandate, the United States Oistrict Court held 
another hearing on January 4, 1967, at which hearing verbal testimony was 
taken. The United States District Court found as follows: 


"Plaintiff did not have an adequate remedy at 
law, At the time this suit was filed, it was be- 
lieved that the negligence action would not be 
reached for a year. The delay incident thereto 
would prejudice the defense of fraud in an action 
at law on the contract as a result of the following 
Special circumstances: 


"(a) Important documentary evidence in the 
form of Agent Sapourn*s file containing the August 
lapse notice had been misplaced and was not avail- 
able at the time of filing suit. 


"(b) Appellant Reeves had reported that his 
check stubs had been lost. 


am (nix 
"(c) There was a danger that essential witnesses 
might disappear. 
i"(i) The witnesses in the instant case, 
Dorothy M. Venell and RichaniFreudig, had left 
plaintiff*s employ prior to the declaratory judg- 


ment trial. 


"(ii ) Iwo additional witnesses were not 
within the control of the plaintiff insurance company. 


"Plaintiff could have brought a similar action 

in equity, but elected to file suit under the 

Declaratory Judgment Act." 

Thus, in the third hearing of this case, the court had the benefit 
of affidavits that had been introduced during the second hearing plus the 
oral testimony of two witnesses supplied by the appellee. The additional 
evidence supplied by these witnesses showed conclusively that not only was the 
court correct in its finding that Mr. Reeves had committed fraud in pre-dating 
a check for premium on a lapsed policy after an accident had occurred, but 
also that the appellee would not have had an adequate remedy at law available. 
The testimony of Mr, William H. Clarke indicated that the records in his pos- 
session showed the policy had lapsed and had been reinstated; that the check 
had been received in August of 1963, but was dated by the appellant Reeves as 
being issued on July 16, 1963 (J. A. 6), Mr. Clarke testified that the acci- 
dent had occurred on August 18, 1963 (J. A. 7). When Mr. Reeves was ques- 
tioned under oath, he did not produce his checkbook (J. A. 8), and stated 


that he had lost it. Mr. Clarke testified that the employee of the appellee 


who processed the checks had moved out of the area and that the adjuster in 


the case had left the company. He went on to state that the records of the 


American Security and Trust Company showed that the check in question, No. 2013 
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and the checks issued on either side, were all written around the latter part 
of August, and that this evidence helped to show the fraud that Mr. Reeves 
had committed (J. A. 9). He testified that the bank had destroyed the files 
by the time of the trial on the Declaratory Judgment action (J. A. 9), 
Mr. Clarke testified that the checks cashed on the 31st of August would 
normally have been received on the 30th of August, but the testimony of the 
witness who had moved away was necessary to establish this fact (J. a, 11). 
On cross examination, Mr. Clarke testified that Agent Sapourn's file 
had been lost (J. A. 13), but that now at the time of this hearing, Jpnuary 4, 
1967, the file had been recovered and was in the possession of Mr. John J. 
Zoch, Jr.e, an employee of the appellee. He testified that the contents of 
this file show that lapse notices were sent (J. A. 14). Mr. Clarke testified 
that the witnesses who had left were found and realled on December 4, 1963, 
in time for the Declaratory Judgment hearing, but that he had no idea at 
that time whether such witnesses would have been available for a hearing 
later (J. A. 15). | 
In addition to the testimony of Mr. Clarke, the testimony of John 


J. Zoch, Jr., claims manager for appellee, was made part of the record 


(J. A. 16). He stated that at the time of the accident the policy had lapsed. 
| 


He further testified that Mrs. Dorothy M. Venell was not available in' the area 
prior to the trial of the Declaratory Judgment hearing (J. A. 23), and that 

she had noticed in August of 1963 that she had received a check dated in 

July (J. A. 23). He also testified that Agent Sapournts statement inktieated that 
Reeves had called the compny following the accident and asked for reinstates 


ment of the policy and had been told that this would not be done (J. A. 18). 
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These facts, when added to those contained in the affidavits, show 
fully the justification of bringing the Declaratory Judgment action, inasmuch 
as Reeves would not aupply his checkbook and witnesses had moved, and the 
longer a trial was deferred, the more questionable would be their appearance. 
The Declaratory Judgment action allowed the appellee to get all of the evi- 
dence it could find in the earliest time possible. Once the appellee had 
established that Reeves had, in fact, committed fraud, the appellee was then 
shown to have been justified in withdrawing from the personal injury suit; and 
certainly a defrauded insurance company should not be required to defend an 


action on the behalf! of an insured party who committed that fraud. Similarly, 


the defrauded company should not be called upon to pay on a judgment against 


the defrauding perty. The fact that witnesses are shown to be available today 
does not negate their possible unavailability as viewed prior to the 


Declaratory Judgment’ action. The litigants could not predict the future. 


II. 


Under What Circumstances Will the United States Court of Appeals Set Aside 
Findings of Fact Made by the hited States District Court? 


The thrust of this third appeal is that the United States Dist rict 
Court erred in finding the factual evidence to support the judgment. Notwith- 
standing that the record is replete with facts which this Court has found 
justified the ruling on the fraud of former appellant Reeves in pre-dating 
a check to cause the company to reinstate the policy after an accident had 
occurred, the appellant stated that the "Findings of Fact" are not supported 


by the evidence. 
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| 
Notwithstanding that the record is complete as to the reasons why 
| the appellee had no adequate remedy at law, the appellant asks this Court to 
overturn the Findings of Fact of the United States District Court and remand 
this whole situation for a complete jury trial. 
Rule 52 of the Federal Rules of Civil Procedure provides that the 
Findings of Fact shall be not set aside unless they are "clearly er opeoneee 
It cannot be said, and has not been said, by the appellant that the Findings 
of Fact are clearly erroneous. | 
The facts contained in the record are such that it is clearly 
apparent that the appellee would have been hard put to show the fraud of the 
former appellant Reeves had additional time passed prior to trial. This 
Court has held it will not substitute its judgment for that of the trial court; 
"It is beside the point that a reviewing court | 
might draw opposite inferences favorable to the con- 
tentions of Remington Rand, Thatalone would not 
justify reversal of the present findings." Remington 


Rand, Inc. vs. Socite Internationale, 188 F.2d 1011. 
(W.S. Ct. App.) 


In addition, this Court applied Rule 52(a) of the Federal Rules 


of Civil Procedure, 

In the Remington Rand case, the appellant attempted to enforce a 
verbal agreement that Socite International agreed to sell shares of General 
Aniline stock to Remington for $25, 000,000 if and when the United States 
Government returned the assets to General Aniline. The trial court found, 


on the witnesses and evidence, that the agreement was unenforceable and stated 


in part: 
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"Where the trial involves disputed factual 

issues, the findings of fact by the trial court 

should not be set aside unless clearly erroneous 

and due regard should be given to the opportunity 

of the tril court to judge of the credibility of 

the witnesses," 

The test of "clearly erroneous" has been applied in the case of 
United States vs. National Association of Real Estate Boards, 339 U.S. 485, 
70S. Ct. 711, 94 L. ed. 1007. In this case, the United States District 
Court found that the Board should not be enjoined from price-fixing inasmuch 
as the business of real estate is not included in the word "trade" within 
Section 3 of the Clayton Act. The Supreme Court stated that "our mandate 
is not to set aside findings of fact unless clearly erroneous." 

In United States vs. Yellow Cab Company, 338 U.S. 338, 70S. Ct. 
177, 94 L. ed. 150 (1949), the District Court in this equity suit found that 
the defendants had not conspired to restrain and monopolize the sale of taxi- 
cabs. The tral court resolved all issues of fact. 


Five justices refused to set aside the trial court*s findings of 


fact since they were the result of choice between two permissible views of 


the weight of the evidence and, hence, not clearly erroneous. The court 


cited Rule 52 of the Federal Rules of Civil Procedure. 
In the case before this Court, it cannot be said that the District 
Court was "clearly erroneous" when the court accumulated successive amounts 


of evidence on which to base its findings. 
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CONCLUSION 


The appellant has received a full trial and many hearings, but in 
none of them has there been any rebuttal of the fraud of Reeves against the 
appellee. The last hearing expressly followed the directions of this Court 
in taking additional testimony and in finding that the appellee had no ade- 
quate remedy at law at the time that the suit for a Declaratory Judgment was 
filed. This Court should not overturn this finding of fact unless the find- 


ings of the United States District Court were "clearly erroneous." This, we 
believe, is not the case, but to the contrary, appellant has had its many 
days in court and has not been able to show either the absence of fraud or 
the presence of a legal remedy for the appellees, 

The finding of the United States District Court that herelman no 


legal remedy at law available to appellee and that the appellant was not 


entitled to a jury trial in this equity suit should be affirmed. 
Respectfully submitted 
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